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QUESTIONS PRESENTED 


Where, after a hearing on the merits of a motion to 
vacate sentence in which appellant, and counsel, testified 
as to the matter in issue, the District Judge denied the 
motion, in the opinion of the appellee, the questions pre- 
sented are: 


1. Was the motion to vacate properly denied? 
2. Was appellant entitled to counsel at the hearing on 
the motion? 
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NEHEMIAH BH. CLARK, APPELLANT 
v. 


Unitep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 16, 1956, appellant was indicted in Criminal 
Case No. 46-56 and charged with five violations of the Fed- 
eral narcotic laws (J.A. 3-4). The docket entry (R. 41) 
shows that appellant was given a copy of the indictment. 
On January 20, 1956, appellant was arraigned before Judge 
Holtzoff and with counsel (Eugene A. Chase and Lillian C. 
Kennedy) present, entered a plea of not guilty to the in- 
dictment, (R. 16). On March 7, 1956, appellant appeared 
before Judge Curran, and with Mr. Chase present, he with- 
drew the plea of not guilty theretofore entered, and entered 
a plea of guilty to counts I and IV of the indictment (J.A. 
5-6). On March 13, an Information as to a previous con- 
viction was filed (R. 42).1. On March 23, 1956, appellant 


1 Appellant was convicted of violation of the Federal narcotic 
laws in Criminal No. 1686-49. On February 17, 1950, he was sen- 
tenced to be imprisoned for a period of from twenty months to five 
years, with treatment at the Federal hospital at Lexington, Ken- 
tucky, recommended if he was found to be an addict. 


(1) 
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was sentenced to be imprisoned for a period of from two to 
eight years and to pay a fine of two-hundred and fifty dol- 
lars (R. 42). The remaining counts of the indictment were 
dismissed. 

On December 12, 1956, appellant filed a motion to vacate 
sentence. The allegations contained therein consisted of a 
contention of illegal arrest, illegal search and seizure, and 
ineffective assistance of counsel in that counsel coerced his 
plea. On January 15, 1957, Judge Curran heard the mo- 
tion, at which time the appellant testified as did his two 
counsel (J.A. 8-13). At the conclusion of the hearing, the 
trial court held that appellant was not entitled to relief 
(J.A. 14, R. 33) and then allowed the instant appeal. 


STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal Custody: remedies on motion attacking sen- 
tence. A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 


be released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with re- 
spect thereto. If the court finds that the judgment was 
rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a denial 
or infringement of the constitutional rights of the 
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prisoner as to render the judgment vulnerable to col- 
lateral attack, the court shall vacate and set the judg- 
ment aside and shall discharge the prisoner or re- 
sentence him or grant a new trial or correct the sen- 
tence as may appear appropriate. 

A court may entertain and determine such mo- 
tion without requiring the production of the prisoner 
at the hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sentenced 
him, or that such court has denied him relief, unless 
it also appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention. 


SUMMARY OF ARGUMENT 


The issue of an illegal arrest was not properly raised 
by a motion to vacate filed pursuant to the provisions of 
28 U.S. C. § 2255. 

A hearing on a motion to vacate nena is not part of 
the trial, and appellant was not entitled to counsel thereat. 

The court made proper findings of fact, and was not obli- 
gated to use any particular language in denying appellant’s 
motion. 

ARGUMENT 


I 


The Motion to Vacate Sentence Was Properly Denied After 
a Hearing on the Merits of the Motion by the Trial Court 


The trial court properly denied appellant’s motion to 
vacate sentence after a hearing on the merits thereof. 
Appellant urged, in his motion to vacate sentence filed 
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pro se pursuant to the provisions of 28 U. S. C. § 2255, 
first that his arrest and the subsequent search and seizure 
were illegal. This contention is without merit, and may 
not at any rate be raised by a motion to vacate. United 
States v. Sturm, 180 F. 2d 413 (7th Cir. 1950), cert. denied, 
339 U. S. 986; Donnovan v. United States, 205 F. 2d 557 
(10th Cir. 1953); Adams v. United States, 95 U. S. App. 
D. C. 354, 222 F. 2d 45 (1945). It is well established that 
a plea of guilty is a confession of guilt and constitutes a 
waiver of a right to a jury trial, and is a consent to any 
sentence imposed by the court. See Donnelly v. United 
States, 185 F. 2d 559 (10th Cir. 1950). 

Appellant’s second contention is that his chosen counsel 
was ineffective. He bases this allegation on two grounds. 
First, he wanted counsel to file a motion to suppress the 
evidence. This contention is without merit for many rea- 
sons. There was no evidence used against him because he 
pleaded guilty, and also, counsel, as a matter of tactics, 
raay not have wanted appellant to admit ownership of the 
evidence. 

Appellant also contends that counsel coerced him into 
a plea. This allegation was found to be baseless by Judge 
Curran who heard the testimony on this matter from both 
appellant, and his counsel. 

II 


Appellant Was Not Entitled to Counsel at the Hearing on His 
Motion to Vacate 


Appellant raises on appeal the fact that he was denied 
assistance of counsel at the hearing on his motion. This 
contention is without merit also. Such a proceeding is not 
a part of the trial, and there is no necessity that appellant 
have been furnished counsel. Crowe v. United States, 175 
F. 2d 799, 801 (4th Cir. 1949), cert. denied, 338 U. S. 950; 
Donnovan v. United States, supra; Umted States v. Caufield, 
207 F. 2d 278 (7th Cir. 1953) ; ef. United States v. Hayman, 
342 U. S. 205 (1951); United States v. Robinson, 143 F. 
Supp. 286, 291 (W. D. Ky. 1956). 
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The Trial Court Made Proper Findings of Fact 


Appellant contends that the trial court did not include 
findings of fact as to material issues of fact alleged in ap- 
pellant’s motion. It is not necessary that the trial court 
make any findings of fact whatsoever. Birtch v. United 
States, 173 F. 2d 316 (4th Cir. 1949), Cert. denied, 337 U.S. 
944, 

This Court further stated in the case of Adams v. United 
States, swpra, that: 


‘‘It would have been better practice for the District 
Judge to have made a statement on the record to the 
effect that the motion and the files and records of the 
case conclusively showed that the prisoner was en- 
titled to no relief under section 2255 ... But we see no 
need to remand for that purpose.’’ 


In the instant proceeding, the trial judge made findings of 
fact and conclusions of law that showed clearly that the 
prisoner was entitled to no relief. He was not obligated 
to use any particular language. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Outver Gascx, 
Umited States Attorney. 
Lewis CaRRo., 
Aurrep Burka, 
Assistant United States Attorneys. 
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